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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE: 

UDALGURI: ASSAM 

 

      PRESENT: Mr.  R. LAL, AJS 

      Sessions Case No.12/16 

 STATE OF ASSAM 

         Vs 

       Prahlad Rabha 

       Prafulla Boro 

 DATE OF EVIDENCE:  

DATE OF ARGUMENT: 12.07.16 

DATE OF JUDGMENT: 12.07.16 

ADVOCATE FOR THE PROSECUTION: Mr. B K Chetri 

ADVOCATE FOR THE DEFENCE: Mr P Sutradhar & M Khaklary 

CASES REFERRED:  

(2002) 4 SCC 578 

JUDGMENT 

1. The case at hand was initiated on the basis of an FIR lodged by 

Ranjeet Sherpa on 27.12.1997informing inter-alia that some unknown 

youths had committed dacoity in his house and decamped with 

property of value about Rs 1500/. It appears that on the same night, 

army personnel patrolling that area came across five youths namely 

Prahlad Rabha, Prafulla Boro, Ghana Kanta Boro, Nareswar Kachari 

and Kamaleswar Gayari with one knife, three bear bottles and about 

Rs 1000/ and handed them to the police. The police during 

investigation found involvement of these 5 youths in the robbery in the 

house of the informant and so filed the charge sheet against them vide 

CS No 60/1998 dated 24.12.1998. 
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2. On receipt of the charge sheet, cognizance of the offence was taken 

as per mode under Section 190(1) Cr.PC. Record would disclose that 

for securing the appearance of the 5 accused persons, it took a very 

long time. Infact one of the accused, namely Kamaleswar Gayariwas, 

as per police report, found dead. The case against accused 

Kamaleswar was abated. 

 

3. Be that as it may, attendance of two accused namely Prahlad Rabha 

and Prafulla Boro was secured. The learned Magistrate split up the 

case record. The two accused present were furnished with copy of 

relevant documents. Thereafter, having considered the fact that the 

case is triable exclusively by Court of Session, the case was committed 

to the Court of Hon’ble Sessions Judge Udalguri. The learned Sessions 

Judge then transferred the case to this Court.  

 

4. Record discloses that vide order charge was framed under Section 395 

IPC. The particular of the charges under the above provisions was 

read over and explained. The accused pleaded not guilty and hence 

the case proceeded to next stage of trial.  

 

5. POINT FOR DETERMINATION: (a) Whether the accused Prahlad 

Rabha and Prafulla Boro committed dacoity in the house of the 

informant Ranjit Sherpa and decamped with property worth Rs 1500/? 

 

6. Discussion decision and the reasons thereof: To prove its charge 

the prosecution rely on listed witnesses mentioned in column VI of the 

charge sheet. But in the case of the present nature, what is intriguing 

is that no Test Identification Parade was conducted during 

investigation.  

 

7. Be that as it may, during the trial, it came out that the informant has 

died. Several witnesses had changed their address. These witnesses 
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could not be traced though repeated attempt was made to secure their 

presence. The investigating officer one Inspector M Ahmed did not 

appear inspite of receipt of court process.  

 

8. The Army personnel belonged to 6 Kumoun regiment. WT message 

was issued through 99 APO and 56 APO. No personnel turned up. 

 

9. I am not oblivious of the fact that incident took place about 19 years 

ago. Army personnel may have retired from service. The Additional PP 

is of the view that even if one Army personnel turns up, it is possible 

for a human being to remember an incident that took place so long 

ago and according to the prosecutor, in all probability, the Army 

personnel would not be able to identify any of the two accused 

persons. I would like to reiterate that repeated WT messages were 

issued to the Army personnel through 99 APO & 56 APO. But the listed 

army men did not appear to depose as witness in the Court.  

 

10. This situation brings me to Article 21 of the Constitution which creates 

a right in the accused to be tried speedily and this right to speedy trial 

flowing from Article 21 encompasses all the stages, namely, the stage 

of investigation, inquiry and trial. This right to speedy trial is all the 

more relevant in cases like the present one, where the accused were 

young boys when the incident took place and have lived with this case 

through their young days and are now all in the middle ages. This case 

has continued for 19 years and these three accused were in jail for 

several months.  

 

11. In the above background, one material question does crop up before 

me. The question is as to whose duty primarily it is to bring 

prosecution witnesses or for that matter defence witnesses. Is it not 

the duty upon the prosecution to bring their witness or is the Court 

saddled with additional responsibility to ensure attendance of 
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witnesses. I have looked into the relevant statute.  A careful reading of 

relevant Sections in the Code leaves no scope for doubt that the 

prosecution is duty bound to produce the witnesses. The Court may, if 

prayed for, assist the prosecution in ensuring attendance by issuing 

summons but the duty is of the prosecution to bring its witnesses.  

 

12. Equally clear is the law that prosecution cannot be provided endless 

opportunity and the statutory courts have no power to infringe the 

fundamental rights guaranteed by the Hon’ble Apex Court. Speedy trial 

is not merely an academic concept. It is an essential element of right 

to life and personal liberty guaranteed under Article 21 of the 

Constitution of India. This is a Court created under the statute and it 

cannot infringe the constitutional rights of a citizen of India.  

 

13. In this context, I can do no better than refer to a 7 (judges) judges 

bench of the Supreme Court in P. Ramchandra Rao Vs State of 

Karnataka reported in (2002) 4 SCC 578. The bench was 

specially constituted to discuss and lay down guidelines for minimizing 

delay at various stages including investigation and trial and the Hon’ble 

Apex Court came to a considered opinion that it is primarily for the 

prosecution to justify and explain the delay. After a thorough and 

thread bare discussion, the 7 Judges concluded that a watchful and 

diligent trial judge can prove to be better protector of such right than 

any guidelines. It was directed by the Supreme Court of India that the 

criminal courts should exercise their available powers such as those 

under Sections 309, 311 and 258 of Code of Criminal Procedure to 

effectuate the right to speedy trial.  

 
14. So being the law, after providing more than sufficient opportunity to 

the prosecution to produce its witnesses, I close the prosecution 

evidence applying the ratio of P. Ramchandra Rao (supra). . 
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15. In view of the above I hold that prosecutor has failed to prove the 

charge against the two accused persons. The two accused namely 

Prahlad Rabha and Prafulla Boro are acquitted and set at liberty. Bailor 

discharged.  

 

16. I am not passing any order on the seizure list as case against accused 

Ghana Kanta Boro and Nareswar Kachari is pending adjudication. Send 

back the GR case record. The learned Magistrate must secure their 

presence at the earliest.  

 

Given under my hand and seal of this Court on this the 12thday of   

July, 2016. 

 

         (R. Lal) 
         Asstt. Sessions Judge, 
              Udalguri: Assam 

 
 

 

 

 


